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CITY OF CAPE TOWN
ISIXEKO SASEKAPA
STAD KAAPSTAD

MEMORANDUM OF AGREEMENT
FOR THE

DEMAND RESPONSE AGGREGATOR GOODS AND/OR SERVICES OF
UP TO 60MW FOR THE CITY OF CAPE TOWN

MADE AND ENTERED INTO BETWEEN
CITY OF CAPE TOWN METROPOLITAN MUNICIPALITY

And

UNINCORPORATE JOINT VENTURE

Contract No. 150S/2022/23




PREAMBLE

WHEREAS Tender 1508/2022/23 was awarded to
I < N CORPORATE JOINT VENTURE in line with the SCM- Bid Adjudication Committee resolution
SCMB 59/06/23 dated 12 June 2023 for the DEMAND RESPONSE AGGREGATOR GOODS AND/OR

SERVICES OF UP TO 80MW FOR THE CITY OF CAPE TOWN, for a period of 84 months from the date of:
commencement untl. 3¢ June 2030,

AND WHEREAS it is recorded that this Contract will be governed by the provisions of the National Treasury’s
General Conditions of Contract for the Supply of Goods andfor Services, Revised July 2010 ('GCC’), read
with the Special Conditions of Contract (*SEC").

NOW THEREFORE THE PARTIES AGREE AS FOLLOWS:

1.  PARTIES

The Parties to this Contract are:

1.1 The City of Cape Town, a metropolitan municipality, established in terms. of the Local
Government: Municipal Structures Act. 117 of 1998 read with the Province of the Western
Cape: Provincial Gazetie 5588 dated 22 September 2000, as amended (“the Purchaser),
herein represented by the Director: Sustainable Energy Markets duly authorised hereta;

private company duly registered in terms of the laws of the Republic of South Africa. with

registration- no: , with its. principal place of business

situated at

Bl (‘the Supplier’), herein represented by its duly authorised representati\;fef-
-in-hisfher:capa(:ity as Busihiess Dévelopment Manager;

hereinafter, each a“Party” and together the *Parties”,

2. INTERPRETATION

2.1, In the event of any conflict between the provisions of this contract; the GCC and any Annexure.
attached hereto or any other doctiment incarporated by reference to this Contract, save to the
extent expressly stated to the contrary, such conflict will bé resclved by giving precedence to.
stich different parts of this Contract in the following purchase order of precedence:

214 The form of Offer and .Acceptance;

21,2  Special Conditions of Contract;

213  General Conditions of Contract.

244  Parts and Annexures to this Contract: and

215 Any other documents incorporated by reference,




APPOINTMENT AND DURATION

31

3.2

The Purchaser hereby appaints. the Supplier ta perform the Goods andfor Services to the
Purchaser from date of commencement.

Unless terminated &arlier in-accordance with the provisions of this Contract, this Confract shall
terminate on 30 June 2030,

MUTUAL GOOD FAITH { CO-OPERATION

4.1,

4.2.

The Parties represent and undertake fo do all such things, perform all such acts-and take all
steps to-procure the doing of all such things and the performance of all such acts, as-may be
necéssary or incidental to givé effect {o the execution of this Contract.

The Parties shall-at all times during the continuance of this Contract observe the principles of

goad faith towards one-aniethérinthe performance of their obligations in terms of this-Ceritract.

OBLIGATIONS OF THE PURCHASER

5.1.

52.

The Purchaser underiakes fo perform its obligations in‘accordance with the Contract, including
but not limited fo the Specifications (PART- 4: Specifications), subject io the satisfactory
fulfilment of the obligations by the Supplier as set out in this Contract.

The. Purchaser shall monitor and evaluate the Supplier's. performangce in respect of the
Specifications,

OBLIGATIONS OF THE SUPPLIER

6.1.

6.2,

6.3.

6.4,

6.5,

The Supplier hereby. agrees and undertakes ta perform the Goods and/or Services. to the:
Purchaser as set out in Spacifications (PART 4: Specifications).

The Supplier will perform the Geods' andfor Services -as expeditiously as possible and
furthermore agrees and undertakes toperform. the goods and/or services in accordance with

the ‘operational requirements of the Purchaser.

The Supplier will ensure that the Goods and/for Services will be of a satisfactory quality and fit
for purpose.

The-Suppiier shall, ensure that its employeés, agents, repreésentatives, -sub-suppliers and
suppliers comply with this Contract and all applicable Laws in the execution of the Goods

arid/or Services.

The Supplier will not conduct any acﬁv‘ily of whatsgever nature which may be detrimental to

‘the Purchaser's reputation and goodwill.
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7. PRICING SCHEDULE

74. The Contract Price for the Goods andfor Services shall be as set out in the Pricing Schedute:

7.2. The Supplier shall not be entitied to any other consideration for the rendering.of the Goads
andfor Services -other than as provided for in this Contract.




 VOLUME 2: RETURNABLE DOCUMENTS ]
({3) DETAILS OF TENDERER =~ ]

1.1 Type of Entity tPlagga bk one box)

{1 Indadicheai £ Sols Propriator i} Close Comoration 3 Company

[%g:ﬁﬁ:g o Joil Venluwre or ;E Traist ’L: OhEE |, eeorenmsrmmereins sareseres

1.2 Required Details {Plsase provide applicatie detalls in iy

Name of Company  Close UN IR O PO ATE  Join T VerTuzs  GoTw<en
aportion or

Partaership £ Joint Venture /
Consortlum or

individual /Soly Proprietor

Trading as (it different from above)

c_ompahy i Close Carporation
registeation number {if applicabie)

Postal address

Pasial Code

Physica] addriss

{Chosen domlcitium citand ot
exa‘cuta'n_di}. _

Gontact dcmila of the person
duly avthorised 1o represent the
teénderer

Name: Miive [

(Namia & Sursarns

- Tatephon

e B L o b s AT PO ST I ——

Celkdar Yelephone:

E-mai )
1 address: __ I

Income tax numbir

VAT registzation number

SARS Tax Compliance Status
PIN

City of Cape Town Supplier
Database Reglstrition Number
1Ser Conditions of Tender)

.............. ta o

National Treasury Central
Supplier Database registration
number (See Conditions of
Tender)
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PART 1: AGREEMENT -FORM OF OFFER AND ACCEPTANCE I

TENDER 1508/2022/23: DEMAND RESPONSE AGGREGATOR SERVICES
OF UP TO 60MW FOR THE CITY OF CAPE TOWN

OFFER: (TO BE FILLED IN BY TENDERER):

Required Details (Flease provide applicable detads i full),

“Name of Tendering Entity® X E— — — —
(“thc ‘c"dnrerql _

|

i -'rad'"g - I‘.Ir et nc.ﬂ Hh:}'.lﬂ‘ I _

. i I

duly authornsed to act on behalf of :'u_I lenderer in s capacity as (bitle/ designation)
~

Bl NEE Dedchyymert Viarmain,

HEREBY AGREES THAT by signing the Form of Offer and Accaptance, the tlenderer
1 confirms that it has examined the documents listed in the Index (includi g Schedules and
Annexures) and has accepled all the Conditions of Tender

T

canfirms that it has received and inc arparated any and all notices issued to tenderers msyed by the
CC1

3. confrms that it has satisfied tself as to the correctness and val dity of the tender olfer; that the
CNCe(s

I rate(s) offered cover all the goods andior services specified in the tender documents
that the prce(s) and rate(s) cover all its ol igations and accepts that any mistakes egarding pnce(s),

ratels} and calculations will be at s own risk:

4. offers to supply all or any of the goods andior render all or any of the services described in the
tender document to the CCT i acoordance with the
4.1 terms and conditions stipulated in this tender document
4.2 specifications stipulated in this tender document: and
4.3 atthe prces as set out i0 the Price Schedule.

& accepts full respensibidy for the propar execution and fullits ent of all obligations and conditions
devolving on i tarms of the Contract

O~ \t~202C




ACCEPTANCE (TO BE FILLED IN BY THE CITY OF CAPE TOWN)

By signing this part of this form of offer and acceptance, the purchaser identified below accepts the supplier's.
offer. In consideration thereof, the- purchaser shall pay the supplier the amount due:in accordance with the.
conditions of contract. Acceptance of the supplier's offer shall form-an agreement between the purchaser anid.
the-supplier upoi the terms and.conditions containied in this agreément aid in the contract that is the. subject’
of this agreement.

The terms of the contract are contained in;

Clause 1to 7, and the sub-clauses therein, cited in pages 1 to.4 above;.
Part 2: :Special Conditions to Contract

Part-3: Géneral Conditions of Contract

Part 4: Specifications

Part 5: Price Schedule

Part 8! Occupational Health and Safety

Part 7: Supporiing Schedules

and drawings and documents or-parts thereof, which may be incorporated by reference into the above listed
Farts.

Deviations from and amendments to the.documents listed in the tender data and. -any addenda thereto as listed
in the returnable schedules as well as any changes to the terms of the offer agreed by the supplier and the
purchaser during this.process of offef-and acceptance are contained in the schedule of deviations attached
to and forming part of this form of offer and acceptarice. No amendments to.or deviations: fram- said documents
are valid unless contained in this.schedule.

The supplier shall within two weeks after receiving a compieted copy of this agreement, including the schedule
of deviations {if any), contact the purchaser to arrange the delivety of any securities, bonds, guarantees, proof
of insurance and any other documenits fo be provided in terms: of the conditions of contract identified in the
special coniract conditions. Failure to fulfil any of these obligations in accordance with those terms shall
constitute a repudiation of this agreement.

Notwithstanding anything cantained herein, this agreemeit comes into effect on the date when the ‘parties
have signed the table below and confirms receipt from the purchaser of one fully completed original copy of
this agreement, including the schedule of deviations {if any), The supplier (now supplier) shall within five
working days of the agreement coming int6 effect notify the purchaser in writing of any reason why he cannot
accept the contents of this agreement as a complete and-accurate memorandum thereof, failing which the
agreement presented to the supplier shall constitute the binding contract between the parties.

[The Parties Purchaser ier
Buciiess Name— 1 CITY OF CAPE TOWN ﬁ

fi
Business N ]

Registration
Tax number (VAT) | 4500193497 ]
Physical Address | Tower Block, Civic Centre,
12 Hertzog Boulevard
Cape Town
8001
Accepted contract | Rates based Rates based

sum including tax
Accepted contract | Fora period of 84 months. from the date. | For a.period of 84 months from the date of
duration of commencement until 30 June 2030 gommencement until:30. June 2030
Signed — who by
signaure.  hereto
warfants authority

Namie of signatory




[ Signed: Date
igned: Date @S SULY chtf

Signad: Location

PLATTEKCLBSE, CPT

Signed: Withess.

Name of Witness




~(TO BE FILLED IN BY THE CITY OF GAPE TOWN)

Schedule of Deviations

Notes:

1. The extent of dewatlons from the tender doguments issued by the CCT before the tender closing date is
limited to those permitted in terms of the: conditions of tender.

2. A supplier's covering letter shall .not be. included in the final contract document Should. any matter-in

such’ letter, which. constitutes a deviation as aforesaid, become the subject of agreements reached

during the process of offer and acceptance, the outcome of such agreemerit shall be recorded here.

3 Any other matter-arising from the- process of offer and acceptance either as a confirmation, clarification
ar change to the tender documents-and which it is.agreed by the Parties becomes an cbllgat:o_n__of the
contract shall also be'recorded here.

4, Any change or addition to the tender docuinents arising from the above agréements and recorded
‘here, shall also be incorporated into the final draft of the Contract.

1 Subject . NOTICE TO SUPPLIERS NO: 4 issued to-tenders on 18 November 2022

Betails Suppiiers are to note the following:

-a) Replaced the contract period from date of commencement and: not exceeding 36 months to from
date of commencement and not exceeding 84 months,

b) Replaced (5) PRICE SCHEDULE in VOLUME 2: RETURNABLE DOCUMENTS with updated
schedule that only required pricing for year 1.

) Replaced Schedule 8: Contract Price Adjustment and/or Rate of Exchange Variation in VOLUME
27 RETURNABLE DOCUMENTS.

d) Replacedclause 17.4 of special conditions of contracts in volume 3: draft contract with “The prices
for the goods delivered and goods and/or services performed shall be subject to.contract price
adjustment and the following: conditions will be applicable: refer to Schedule '8: Contract Price
Adjustment and/er Rate.of Exchange Variaﬁon”.

By the duly authorised representatives signing this agreement, the CCT and thé supplier agree to énd accept
the foregoing schedule of deviations as the only deviations fram and amendments fo this tender document
and addenda therelo as listed in the returnable schedules, as well as any confirmation, dlarification or changes
‘to the terms of the offer agreed by the supplier and the CCT during this process of offer and acceptance,

Itis expressly agreed that no other matter whether in writing, oral commiunication ar implied during the period
between the issue of the tender documents and the receipt by the supplier of a completed signed copy of this.
A_gree_men_t shall have any meaning or effect in the contract between the parties arising from this agreement.




The following Special Conditions of Contract, referring to the National Treasury — - Congditions -of Contract
(revised July 2010), are applicablé to this Cantract:

1. Definitions
Delete Clause 1.15 and substitute with the following

115 The word ‘Goods’ isto be replaced everywhere it occurs in the:GCC with the phrase ‘Goods and/or
Services’ which means all of the goods and/er services etc, that the supplier is required to deliver to
1he purchaser under the .contract. This definition shall also be applicable, as the context requires,
-anywhere where the words “supplies” and "goods and/or services” oceurs in the GCC,

Delete Clause 1.19 and substitute with the following

1,19 The word 'Order is to be replaced everywhere it occurs in‘the GCC with the words ‘Purchase Order’
which means the official purchase order authorised-and released on the purchaser's SAP System,

Delete Clause 1.21 and substifute with the folfowing:

121 ‘Purchaser means the City of Cape Town. The address of the Purchaser is 12 Hertzog Boulevard,
Cape Town, 8001.

- Add the following after Clause 1.25;
1.26  ‘Supplier means any provider of geods and/or services with whom the contract is concluded

1.27°  “Intellectual Propérty" means any and all intellectual propesty rights of any nature anywhere in the
world whether registered, registerable or otherwise, |nc:|udmg patents, trademarks, registered designs
and domain names, applications for any of the foregomg. trade or business names, copyright and
rights in the nature of copyright, design nghts rights in databases, kniow-how, trade secrets and any
other intellectual property rights which subsist in computer software, computer programs, websites,
documents; information, techniques, business methiods, drawings, Iogos instruction manuals, lists
and procedures and particulars of customers, marketing methods and' procedures ‘and ‘advertising
literature, including the "look and feei".of any websnes

2. General Obligations
Delete Clause 3.2 in its entirefy and replace with the following clauses.

3.2 The parties will be liable to each other arising out of or in cannection with any breachof the obligations
detailed or implied in'this contract, subject 16 clause 28,

3.3 All parties in-ajoint venture or consortium shall be ;omtiy and severally liable to the purchaser interms
of this contract and shall carry individually the minimum levels of i insurance stated in the contract, if
any.

34 The parties shall comply with all laws, regulations and bytaws -of local or other authorities having
jurisdiction regarding the delivery of the goods and give all notices and pay all charges. required by
such -authorities,

34.1 The parties agree that this confract shall-also be - subject to the CCT*s Supply Chain Management
Policy ('SCM Policy)) that was &pplicable on the date- the bid was. advertised, save that if the
Purchaser adopts a new SCM Policy which contemplates that any clause therein would apply
to the contract emanating from this tender, such clause shall also be applicablé to that contract.
Please referto this document contained on the CCT’s website.

3.42  Abuse of the supply.chain management system is not permitted and may result in cancellation of the
contract, restriction of the supplier, and/or the exercise by the City.of any othér remedies available to
it as described in the SCM Policy.

3.5 The supplier shall:

11




351

352

3.5:3

‘354

355

3.56

3.5.7

358
358

3.5.10

3511
3.512

3.6

3841

362
36.3

3.6.4

365

368

Arrange for the documents listed below to be provided to the Purchaser prior to the issuing of the;
purchase order;

a)  Proof of Insurance {Referto Clause 11} or Insurance Broker's Warrantee
by Letter-of good standing from the Compensation Commissioner, or a licensed compensation
insurer (Refer to Clausg 11),

c) Initial delivery programme

d) Other requirements as detailed in the tender documents
Only when netified of the acceptance of the bid by the issuing of the purchase order, the supplier shall
commence with and:carry out the delivery of the goods and/for services in accordance with the contract,
to the satisfaction, of the purchaser

Provide all of the necessary materials, 'Iab'our, plant and equipment required for the delivery-of the
goods and/or services including any temporary goods and/or services that may be required

insure his workmen and employéés against death or injury arising out of the delivery of the goods
andfor services

Be continuously represented during the delivery of the goods andfor services by a. competent
representative duly authorised to éxecdte instructions;

In-'t_he event of a loss resulting in.a claim against the insurance policies stated in clause 11, pay the
first amouint (excess) as required by the insurance policy

Camiply with all written instructions from the pur_chaser.subje'ct to clause 18

Complete and deliver the goods.and/or services within the period stated in clause 10, or any extensions.
thereof in terms of clause 21

Pay to the purchaser any penalty for delay as due_ on demand by the purchaser. The supplier hereby
consents to.such-amounts being deducted from-any payment to the:supplier.

Comply with the provisions of the OHAS Act & all relevant regulations.

Comply with ail laws relating 1o wages and conditions: generally governing the.employment of fabour
in the Cape Town area and.any applicable Bargaining Council agreements.

Deliver the’ goods and/or services in accordance with the contract and. with all re‘as_ona'ble'care,
diligence and skill in accordance with generally accepted professional technigues and standards.

The purchaser shal}:.

Issue purchase orders for the goods andfor s_erv'ices required under this Con"tr_act_. No Iiabili{y for
payment will ensuefor any work done if an official purchase order has not been issued to the supplier.

Make payment to the supplier for the goods and/for services as set out herein.

Give any instructions and/or explanations and/or variations to the- supplier including any relevant
advice to assist the supplier to understand the contract documents.

Grant or"refuse__any-extension of time requested by the supplier to the period stated in clause 10.
Qualliy assure the deliverables to determine if, in the opinion of the purchaseér, it has. been delivered
in compliance with the cantract, alteriatively in such a state that it can be: properly used for the purpose
for whicH it was intended.

Brief the supplier and issue all documents, information, etc. in accordance with the contract.

5. Use of contract documents and information; inspection, copyright, confidentiality, efe.

Add the following after clause 5.4

85

Copyright of all documients prepared by the suppliér i accardance with the felevant provisions of the
copyright Act (Act 98 of 1978} relating to contract shall be vested in the purchaser, Where copyright is-

12




56

5.7

5.8
5.8.1

5.8.2

583

58.31

5.8.3.2

5833

6.8.3.4

5835

5.8.4

585

vested in'the supplier, the purchaser shall be entitled to:use the documents or copy them oniy for the
‘purposes for which they are intended in regard to the contract and need not obtain the supplier's

permissmn to copy for such use. Where copyright is vested in-the purchaser, the supplier shall not be
liabte in any-way for the use of any of the information otherthan.as ariginally intended for the contract
and the purchaser tiereby indemnifies the supplier against any ¢laim which may be made against hifm

by any party arisirig from the use-of such documentation for 6ther purposes.

The ownership of data-and factual information collected by the supplier and paid far by the purchaser
shall, after payment; vest with the purchaser.

Publicity and publication.

The suppller shall not release public or media statements or publish material related to the goods
antl/or services or cantract within two (2) years of completion of the goods and/or services without the
written approval of the purchaser, which approval shall riot be-unreasonably withheld.

Confidentiality
Both parties shali keep all information obtained by them in the context of the contract confidential and.
shall not divulge it without the written approval of the other party.

Intellectual Property

The supplier acknowledges that it shall not acquire any right, title or interest in ér to the Intellectual
Properiy of the purchaser.

The. supplier hereby assigns to the Purchaser, all Intellectual Property created, developed or
otherwise brought.into existence by it for the purposes of the contraét; unless thie Parties expressly
agree otherwise in writing Annexure A has a table outlining the Intellectual Property that the. Parties
have agreed to assign to the Purchaser,

The sugplier shall, and warrants that it shall:

not be entitled to use the Purchaser's Intellectual Property for: any purpose other than as contemplated
in this contract;

not modify, add to, change-or alter the Purchaser's intellectual Property, or any information or data
related thereto, nor may the supplier produce any product as a result of, including and/or- arising from
any such information, data and Intellectual Property, and in the event that it does produce any such
product, the product shall be, and be deemed in law {o be, owned by the Purchaser;

not apply for or obtair registration of any domain name; trademark or design which is similar to any
Iritellectual Property 6f the Purchaser:

comply with all reasonable directions or instructions given to it by the Purchaser in relation fo the form
and manner of use of the Purchaser Infellectual Property, including without limitation, any brand
guidétines which the Purchaser may provide to the supplier from time to time;

procure that its employees; directors, members and suppliers comply strictly with the provisions of
clauses 5.8.3.1 to 5.8.3.3 above; unless the Purchaser expressly agrees theteto in writing after
obtaining due internal au_t_h_orlt_y

The suppfier fepreésents and warranis to-the Purchaser that, in providing goods and/or services:for'the
duration of the coniract, it-will not infriinge or make unauthorised use of the fntetlectual Property rights:
of any third party and hereby indemnifies. the Purchaser from any claims, liabillty. loss, damages, costs,

and expenses arising from the infringement or unauthorised use by the supplier of any third party's.
Intellectual Property rights.

In the event that the contr_ac_t is -cance'lle_d. terminated, ended or is:declared void, any and all of the
Purchaser's Intellectual Property, and any and all information and data related thereto, shall be
|mmedlately handed over to the Purchaser by the suppller and no coples thereof shall be retained- by

“the supplier unless the Purchaser expressly and in writing, after obtaining due internal- authority,

agrees otharwise.

1. Performance Security




Dedfete clause 7.1 to 7.4 and replace with the following:-

“Not Applicable. Suppliers must disregard Form of Guarantee / Performance Security and are not required
to complete same; |

8. '!nsp'ections. tests-and analyses

Delete Clausé 8.2 and subsfitute with the following:

8.2

If.it is a bid condition that supplies to be produced or goods and/or services to be rendered should at

any stage during production or execution or on completion be subject to inspection, the premises of the
bidder or suppiler shall be open, at all reasonable hours, for inspection by a representative of the

purchaser of an organisatiori acting on behalf of the purchaser.

10. Delivery and documents

Delete clauses 10.1 and 10,2 and feplace with the following:

10.1

10.2

Delivery of the goods shall be made by the supplier in accordance with the terms specified in the
contract. The time for defivery of the goods shall be the date as stated on the purchase arder, Purchase
orders for the supply and delivery of goods ray be raised up until the expiry of a framework agreement
bid, provided that the goods can be delivered within 30 days of expiry of the framework contract. All
purchase orders, other than for the supply and delivery of goods, must be completed prior to the expiry
of the contract period.

The purchaser shall determine, in iis sole discretion, whether the goods have bieen delivered. in

:compliance. with the contract, alternatively in such a state that it can be properly used for the purpose

for which it was intended. When the purchaser determihes that the goods have heen satisfactarily
delivered, the ‘purchaser must issue an appropriate certification, or written approval, to that effect.
Invgicing may only ocecur, and mustbe dated, on or after the date of acceptance of the gobds.

14. Insurance

Add the foﬂowﬁng_.affe’rb!ause 11.1:

11.2

1.3

Without limiting: the obfigations of the supplier in terms of this contract, the: supplier shall effect and
maintain the following additional insurances:

a) Public liability insurances, in. the name of the supplier, covering the supplierand the purchaser
agalnst liallity for the death of or injury to any person, of loss of or damage o any propeity,
arising out of or in the course of this Contract, in an amount not less thar R20 mitlion for any

single claim;:

b) Motor Ve_hicle-Li'a_bi[ity insurance, in respect of all vehicles owned and / or leased by the supplier,
comprising (as & minimum) “Balance of Third Party” Risks including Passenger Liability
fhdemnity;

€} Registration / insurance in terms. of the Compensation for Occupational Injuries and Disease

Act, Act 130 of 1993. This can.either take the.form of a. certified copy of a valid Letter of Good
Standing issued by the Compensation Commissioner, or proof of insurance with a licenced
compensation insurer, from either the bidder's broker or the insurance company itself {see Proof
of Insurance / Insurance Broker's Warranty section in document for a pro forma version).

d) Prafessional indemnity insurance providing cover in an amount of not less than RS million in
respect of each and every claim during the contract period.

In the event of under insurance or the insurer's repudlatlon of any claim for whatever reason, the CCT

‘will retain its right of recourse against the supplier.

The.supplier shall be obliged to furnish thg CCT with proof of such insurance as the CCT may requir_e
from- time to time for the-duration of this Contract. Evidence that the insurances have been effected in

‘terms of this clause, shall be either in the form ‘of an insurance broker's warranty worded precisely as
‘per the pro forma version cortitained in the Proof of Isurance / Insurance Broker's Warranty section

of the document or capigs.of the insurance policies:
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15. Warranty

No warranty applicable

16. Payment
Delete Clause 16.1 in ifs entirety and replace with the fofiowing:

16.1 A manthly payment cycle will be the norm. All invoices which aré dated on:or beforé the 20th of a
particular month wifl typically be paid between the 23rd-and. 26th of the: following month. The supplier
may submit a-fully. motivated application regarding more frequent payment to-the Purchaser's Director:
Expenditure for consideration. Requests for more frequent payments. will be considered at the sole
discretion of the Purchaser and is.not a right in terms of this.cantract.

Delete Clause 16.2 in its entirely and replace with the following:-

16.2 The supplier shall furnish the purchaser's Accounts Payable Department with an. original tax invoice,
clearly showing the amount due in respect of each and every claim for payment.

Add the folfowing affer ciause 16.4

16.5 Notwithstanding ary amount stated on the purchase order, the supplier shall only be enfitled to payment
for goods and/or services actually delivered in terms of the Project Specification and Drawings, or any
variations in accordance with clause 18. Any contingency sum included shall be for the sole use; and at
the discretion, of the purchaser. o

'The__CC_T is not liabte for payment of any invoice that pre-dates the date of delivery of the gocds and/for-
services.

16.6 The purchaserwill only make advanced payments to the supplier in stiict compliance with the terms and
details as contained on Proforma Advanced Payment Guarantee and only once the authenticity of
such guarantee has been verified by the City's Treasury Department..

17. Frices
Add the folfowing after clause 17.1

172 fasa resuit of an award of a contract beyond the original fender validity period, the contract execution
will be completed beyond a period of twelve (12) months from the expiry of the original tender validity-
period, then the contract may be subject to contract price adjustinent for that period beyond such twelve
(12) months, An appropriate contract price adjustment forriula will be determined by the Director: Supply
Chain Management i such was not included in the bid documents.

17.3 Hf as a result of any extension of time granted the contract execution will be completed beyond a period
of tivelve (12) months from the expiry of the driginal tender validity- pericd, then contract prlce adjustment
may apply to that period ‘beyand such twelve (12) months. An appropriate contract price adjustment
formula will be determined by the Director: Supply Chain Management if such was not included in the
bid docummenits.

17.4 The prices for the goods delivered and goods and/for séivices performed shall be subject to contract price
adjustment and the following conditions will be applicable:

The prices for the goods delivered and goods and/or services performed shail be subject to contract price.
adjusiment and the following conditions will be-applicable: refer to Schedule 8: Contract Price Adjustment’
andfor Rate of Exchange Variation :

17.5 If price adjustment for variations in the cost of plant and materials imported from outside: of South Africa
is provided for in theé contract, such adjustment shall be based on the information contained on the
'schedule titled "Price Basis for Imported Resources” and as below. Forthe purposes of this clause the
Rand: value of imported Plant and Materials inserted on the schedule fitted “Price Basis for Imported
Resources” (column (F)} shall be the value in forelgn currency {column (A)) converted to South African
Rand (column {C)) by using the closing, spot selling rate quoted'by CCT’s main banker, NEDBANK, on-
the Base Date (seven calendar days before tender closing date) réunded to the second decimal place
{column(B)), to which shall be added any Customs Surcharge and Customns Duty applicable at that date
{columns {D) and (E)).

15




17.5:1 Adjustment for variations in rates of exchange:

(a) The value in foreign currency inserted in column (A} shail be subject to clause (h) below when
recaiculating the Rand value,

{b) The rate of- exchange inserted in column (B):shall be the closing spot selling rate quoted by Councif's
main banker, NEDBANK, on the Base Date, rounded to the:second decimal place, subject to ‘sub-

paragraph (c) below,

(c) Ifthe rate of exchange inserted by the Supplier differs from the NEDBANK rate referred to above, thei
the NEDBANK rate shall apply and the Rand value in columns (C) and (F) shall be. recaicufated

accordingly, without aftering the price in the Price Schedule for the relevant items.

(d) if a tender from & supplier or sub-supplier provides for variations in rates of exchange,.the Supplier:
may only claim for variations in rates of exchange if he birds the supplier or sub-supplier to the same:
provision to take out forward cover as described in sub-paragraph () below.

{e} The Supplief (ar sub-supplier) shali within five working. days from the date of placing a firm’ purchase

order on an overseas supplier, cover or recover forward by way of a.contract with a bank which is an

authorised foreign exchange dealer, the foreign. exchange component of the cost of any imported Plant
and Materials insetted by the: Suppher on the scheduled titled “Price Basis for Imported Resources”.

() "When the Supplier (or stb- -supplier) so obtains forward cover, the Supplier shallimmediately notify the
CCT of the rate obtained and furnish-the CCT with a-copy of the foreign exchange contract note.

{9) Based on the evidence provided in sub-paragraph (fy above, thé value in Rand inserted in cofumn (C)
of on the schedule fitled *Price Basis for Imported Resources “shall be recalculated using the forward
cover rate obtained, and any increase or decrease in the Rand value defined in this clause shall be
adjusted acco'rdir'l_gly._ subject to-sub-paragraph (h). below.

(h) The adjustments shall be calculated upon the value in foreign currency in the Supplier's (of sub-
suppiler's) forward covercontract, provided that, should this value: exceed the value in foreign currency
inserted in column (A) of on the schedule fitled “Prlce Basis for Imported Resources”, then the value
in column A shali be used.

_1.7.53.2"Adjustme_nt_for variations in 'customs_'suréharge_'and customs-duly

(8) Any increase or decrease in the Rand value bétween the amounts of Customs Surcharge and
Customs Duty inserted in on the schedule titlied “Price Basis for Imported: Resources” and those

amounts actually paid to the Customs and Excise Autharities, which.are due to-changes in the percentage.

rates applicable or to the foreign exchange rate used by the authorities, shall be adjusted accordingly.

{b) The Suppliér shall state the Customs Duty. Tariff Reference applicable to each item and the Supplier
shall advise the CCT's Agent of any changes which dceur.

17:5.3 Adjustment for variation in labour and material Costs

¥ the prices for imported Plant-and Materials are not fixéd, the Supplier-shall in his Tender specify the-

formula for calculating Contract Price Adjustments normally used in the country of manufacture and the

indices and relative proportions of labour and material on which his Tender prices are based. Evidence
of the indices applicable shall be provided with each claim. The indices appllcable 42 days before
contractual dispatch. date from the factary will be used for the purposes of Contract Price Adjustmént.

Failure 10 specify a formula in the Tender shall mean that the prices are fixed or shall be deemed to be-

fixed,

18. Confract Amendments

Delete the heading of clause 18 and replace with the following:

18

. Contract Amendments and Variations

Add the foffowing fo clause 18.7:

Variations means changes to the gaods and/or services, extension of the duration or expansion of thé value.
of the' contract that the purchaser issues o the supplier as instructions.in writing, subject to prior approva[ by
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the. purchaser's delegated autharity. Should the suppfier deliver any goods and/or services. not described ina
written instruction from the purchaser, such wark will not become due and payable until amended purchase
order has been issued by the purchaser..

20. Subcontracts

Add the following after clause 20.1:

20.2  The supplier shall be liable for :t_h__e acts, defaults and negligence of any sub supplier, his agents or
employees as fully-as if they were the acts, defaults or negligence of the supplier.

203 Any appointment of a sub-supplier shall rot amaunt {0 a cantract between the CCT and the sub
supplier; or a responsihility or fiability on.the part of the' CCT tothe sub supplier and shall not relive the
supplier from any liability or obligation under the contract,

21. Delays in the supplier's performance

LDelete Clause 21.2 in its enfirety and replace. with the following:

21.2 If at any time during the performance of the contract the supplier or its sub-suppliers should encounter

conditions beyond their réasonable contral which impede the timely delivery of the- goods, the supplier
shall notify the purchaser-in writing, within 7 Days of first having become aware of these conditions, of
the facts of the delay, its cause(s) and its probable duration: As soon a$ practicable after receipt of the
supplier's notice, the purchaser shall evaluate. the situation, and may at his discretion extend the time
for delivery,

Where additional time is_granted, the purchaser shali also determine whether or not the supplier is
entitled to payment for additional costs in respect thereof. The principle to be applied in this regard is
that where the purchaser or any of its agents are responsible for the delay, reasonable costs shall be
paid. In respect of delays that were beyond the reasonable control of both the supplier and the
purchaser, additional time only (no costs) will be granted. "

The purchaser shall riotify the sugpplier in writing of his decisiori(s) in the above regard.

21.3 No provisioh in‘a.contract shall be deemed to prohibit the obtaining of goods from a national department,
provincial department, or & local authority. '

22, Penaities

Delete clause 22.1 and replace with the following:

22.1 Subject to GCC Clause 25, if the supplier fails to deliver any or all of the goods within the period(s)
specified in the confract, the purchaser shali, without prejudice to'its other remedies under the contract,
deduct from the contract price; as a:penalty, a.sum as stated herein for each day of the delay until actual
delivery or performance. '

The penalty for this contract shail be .det'.Applicabid

22:2 The purchaser shall, without prejudice to its other remedies urder the contract, deduct from the contract
price, financial penalties as. contzined on the. Preference Schedule relaying to breaches of the:

conditions upon which preference paints were awarded,

23. Termination for default

Delste the heading of clause 23 and. replace with the following:

23. Termiination

Add the following to'the end of clause 23.1:

if the' supplier fails to remedy the: breach in terms of such notice

Add the foflowing after clause 23.7-




238

23.8.1

238.2

23.8.3

2384

2385

238

26.

In aiddition to-the grounds for termination due to default by the supplier, the contract may also be
terminated:

Upon the death of the supplier who was a Sole Proprietcr, or a sole meémber of a Close: Corparation,

in which case’the contract will terminate forthwith.

The parties by mutual agreement terminate the contract,

If a Purchase Order has been issued incorrectly, or to the incorrect recipient, the resulting coniract
may be terminated by the purchaser by written notice

If a material irregularity vitiates the procurement process leading to the conclusion of the contract,

rendering the procurement process and the conclusion of the resulting contract unfair, inequitable,
non- transparent unconmpatitive or-not cost-effective, provided the City Manager follows the processes
as-described-in the purchasers.SCM Policy.

After providing. notice to the suppfier, if the implertentation of the contract may result in reputaticnal
risk or harm to the City as a result of (inter alia):

23.8.5.1 reports of poor governance and/or unethical behaviour;
23.8.6.2 association with kniown family of notorious individuals:

23.8.5:3 poor_per_formance issues, known to the Purchiaser,

238.5.4 negative social media repohs; or
238,55 adverse assurance {e.9: due diligence) report outcomes..

If the contract is terminated in terms of clause 23:8, all obligations that were due and enforceable prior
to the date of the termination must be performed by the relevant party.

Termination for insolvency

26.1
26.1.1
26.1.2

26:2

Delate clause 26.1 and replace with the following:

The purchasé&r may miake either of the following elections to ensure its rights: are protected -and any
riegative impact on service dellvery is mitigated:

accept a supplier proposal (via the liquidator) to render delivery utilising the appropriate contractual
mecharnisms; or

terminate the contract, as the I'iquid_at_or propo_sed_supplierfi_s deemed unacceptable to the purchaser,
at any time by giving written notice to the supplier (via the liguidator}.

Termination will be without compensation to the supplier, provided that such termination will not
prejudice or affect any right of action or remedy which has accrued or will accrue thereafter to the
purchaser.

‘27 ..Settlement of Disputes

271

27.2

Amend clause.27. T as-follows;

If any dispute or difference of any kind whatsoever, with the-exception of termination in terms of clause.
23.1(c); arises between the purchaser and the supplier in connection with or arising out of the contract,
the parties shall make every effort to resolve -such dispute or difference amicably, by mutual
censultation..

Delefe Clause 27.2 in its entirety and replace with the following:

Should the parties fail to resolve any dlspute by way of mutual consuitation, eitherparty shall be entitled
to refer the matter for mediation before an independént and impartial person whose identity shall be
agreed to between the Parties within fourtgen (14) days, failing which the refefring party will be. entitled
to approach the Chairperson of the Cape Bar for a recommendation of a mediator expefienced in.the
subject matter of the dispute, to act as the mediator. Such referral shall be done by either party giving
written notice to the other of its intention to commence with mediation. No mediation may be
commenced unless such notics is given 1o the other party.

Irrespective whether the mediation resolves the: dispute, ‘the parties shall bear their own costs.

18




concerning the mediation and share the costs of the mediator and related-costs equally. _
The mediator shall agree the procadures, representation and dates for the mediation process with the-
parties, The mediator may meet the parties together or individually to enable a settlement.

Where the parties reach settlement of the dispute-or any part thereof, the mediator shall record such
agreement and-on signing thereof by the parties the agreement shall be final and binding.

Save for reference ta any portion of any settlement or decision - which has been agreed'to be finaland
binding on the parties; no reference shall be made by or on behalf of either party in any subsequent
court proceedings, to-any outcome of an amicable setilement by mutual consultation, of the fact that

any particufar evidence was given, orto any submission, statement or admission made in the course

of amicable settlement.-by mutual consultation of mediation,

28. Limitation of Liability

Delefe clause 28.1 (b).and replace with the folfowing:

{b)

the aggregate liability of the supplier to the purchaser, whetherunderthe contract, in tort or otherwise,
shall not exceed the sums insured in terms of clause 11 In respect of insurable events, or where no

such amounts are stated, to'an amount equal to twice the contract price, provided that this fimitation
shall not apply to the cost of repairing orreplacing defective equipment.

Add the following after clause 28.1:

28.2

28.3

28.4

28,5

Without detracting from, and in a_d'dit_ion to, any of the other indemnities in this contract, the supp_fier
shall be solely liable for and hereby indemnifies and holds harmless the purchaser against all claims,
charges, damages, costs, actions, liability, demands and/or proceedings and expense in conneciion
with;

a) personal injury or loss of life to any individual:

b) foss of or damage to property;

arising from, out of, or in connection with the-performance by the supplier in terms of this Cantract,
save to-the extent caused by the gross negligerice or wilful misconduct of the purchaser.

The supplier and/or its employees, agents, concessionaires, suppliers, sub-suppliers or customers
shall not have any claim of any riature against the purchaser for any loss, damage; injury or death
which any of them may directly or indirectly suffer, whether or not such loss, damages, injury or death
is-caused through negligence of the purchaser or its-agents or employees.

Notwithstanding anything to the contrary .contained. in this Contract, under no circumstances
whatsoever, including as a result of its negligent {including grossly. hegtigent) acts or omissions or
these of its servants, agents or suppliers or other persons for whom in law it may be liable, shall any
party-or its servants (in whose favour this constitutes a sfipulafio alterd) be liable for any indirect,

extrinsic, special, pénal, punitive, exemplary or consequential loss or damage of any kind whatscever,

whether or not the foss was actually foreseen orreasonably foreseeable), sustained by the other party,

its directors and/or servants, including but not limited to any Toss of profits, loss of operation time,
corruption ér loss of information and/or Joss of contracts.

Each party agrees to waive all claims against the other insofar as the aggregate of compensation

‘which might otherwise be payable exceeds the aforesaid maxim um amounts payable.

31. Notices

Delete clauses 31.1 and 31.2 and replace with the following:

31.1

Any notice, request; consent, approvals or other communications made between the Parligs pursuant
to the Contract shall be in writing ‘and forwarded to the addresses-specified in the contract and may

be given.as set-out hereunder and shall be deemed. to have been received when:

a) hand delivered — on the working day of delivery .
b) ‘sent by registered mail - five (5) working days after mailing
c} sent' by email or felefax — ong (1) working day after transmission

32. Taxes and Duties
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Delete the final sentence of 32.3 and replace with the following:
In this regard, it is the responsibility of the supplier to submit documentary evidence in the form of a
valid Tax Clearance Cerlificate issued by SARS to'the CCT at the Supplier Management Unit located
within the Supplier Management / Regisfration Office, 2% Floor (Concourse Level), Civic Centre, 12
Hertzog Boulevard, Capé Town (Tel 021 400 9242/3/4/5).

Add the following after clause 32.3:

32.4 The VAT registration number of the City of Cape Town is 4500193497,

ADDITIONAL GONDITIONS OF CONTRACT

Add the following Clause after Clause 34;

35. Reporting Obligations,

35.1 The supplier shall complete, sign-and submit with each delivery note, all the documents as required in
the Specificatians. Any failure'in-this regard may result in a delay in the processing of any payments.

36, Protection of personal information

36.1 The Supplier acknowledges that, for the purposes of this agreement, they may come into contact with
ar have dccess 16 personat information and other infarmation that may be classified of deemed as
private or.confidential and for which Purchaser is responsible. in terms of Protection of Personal
Infarmation Act (‘POPIA”). Such personal information may also be deemed or considered as private
and confdentlal as it relates to POPIA.

36.2 The Supplieragress that they willat all times camply with POPIA and Purchaser’s Privacy Notice, and
that it shall only collect, use.and process personal information it comes into contact with pursuant to
this agreement in a fawful manner, and only to the extent required to execute the goods andfor
services, or to provide the goods and to perform their obligations in terms of the service level
agregment,

36,3 The Supplier agrees that it shall put in place, and at all fimes maintain, appropriate physical,
technological and contractual security measures io ensure the protection and confidentiality of the
perscnal informaticn that it or its employees, its suppliers or other authorised individuals comes into
contact int relation to the service level agreement.

364 The supplieragrees that it shall notify_'_the Purchaser immediately where there are reasonable grounds
to believe that the persona! information of a data subject has been accessed or acquired by any
unauthorised person.

36.5  Unless sorequired by law, the Supplier agrees that it shall treat the persenal information as confidentiat
and further not disclose any. personal information as- defined in POPIA to any third party without the
prior written consent of the Purchaser,

36.6 The Supplier hereby indemnifies and holds the Purchaser harmléss against all claims, Iosses,
damages and costs of whatsoever nature suffered by the' Purchaser arising from or in relation to the.
Supplier's {and/or its employees', agents' and sub-suppliers’) non-compliance with applicable data
protection laws and/or other legislation.

37. Measurerment and Verification

37.1 The suppller shall ensure. that the goods and/or services of a- certified Measurement and Verification
{M&V) specialist is.at its disposal for utilisation in-the determination of actual load shifted or reduced upon
intervention This will include the montFily testlng_of the capacity of the aggregator to shift load. -

'37.2 The supplier may be required to provide verification test results, as performed by an accredited M&V
specialist, fo prove that it is capable of providing the contracted MW,

38, Review Clause

381 This Agreement is valid for a period of 84 months from the date of commencement untii 30 June
2030. This Agreement shall be reviewed once every three years; however, in lieu of a review during
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-38.2

any pericd specified, the current Agreement will remain in effect. The purchasér reserves the right to
teduce or increase the scope of works according 1o the' dictates of the budget, to terminate this
cantract, andfor to review and terminate this contract as is contemplated-in Section 116(1)(b}ii} of the
Local Government: Munitipal Finance Management Act 56 of 2003, without adjustment to the agreed
rates, sums or feés and without payment of ahy penalty or surcharge in this-regard. The supplier shall
however be entitted to pro-rata payment for all goods and/or services carried out in terms of any
adjustment to the. Scope: of Work or, in the case .of termination, payment for good delivered,

As required by section 1 16(2)(b) of the Local Government: Municipal _Financial'Manag'em:gnt_Act'SS of
2003, the City shall monitor-the performance of the supplier/supplier-on at least a monthly basis, and
the supplier agrees to provide the City with its full cooperation in this regard.




o - "PART 3:GENERAL CONDITIONS OF CONTRACT . .
(Natlonal Treasury General Conditions of Contract (revised. July 2010)
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8. Patent rights
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12. Transporiation

13, Incidenta! goods and/or services
14. Spare parts

15; Warranty

16. Payment
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1, Definitions
1. The {ollowing terms shall be interpreted as-indicated:
1.1 ‘Closing time’ means the date and hour specified in.the bidding documents for the receipt of bids.

1.2 “Contract’ means the written agreement entered into between the purchaser and the supplier, as
recorded in the contract form signed by the parties, including all attachments and appendices thereto
and-all dgcuments incorporated by reference therein..

1.3 ‘Contract price’ means the price payable to the supplier under the contract for the full and proper
performance of his or her contractual obligations.

1.4 "Corrupt practice’ means the offering, giving, receiving, or scliciting of anything of value to influence the.
-action of a public official in the procurement process or in contract execution,

1.5 'Countervalllng duties’ are imposed in. cases in which an enterprise ‘abroad is subsidised by its
government and encouraged to market its products internationally;

1.6 ‘Country of origin’ means the place where the goods were mined, grown or produced o from which the
goods and/or services are.supplied. Goods are.produced when, through manufacturing, processing or
substantial and major assembly of companents, a commercially recognised new product results that
is substantlally different in. basic characteristics or in purpose or utility from its components.

1.7 ‘Day’ means calendar day..
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1.8 ‘Delive(y’ means delivery in compliance with thie conditions of the confract or purchase order.
1.9 ‘Delivery ex stock' means immediate delivery directly from stock actually on hand.

1.10 'Delivery. into consignee’s store or to his site’ means delivered and uhloaded in the specified store or
depot or on the specified site in compliance with the conditions of the contract or purchase order, the
supplier bearing all risks and charges involved until the supplies are so delivered-and a valid receipt is
obtained.

.11 'Dumping’ occurs when a private enterprise a'l_)rdad markets its-goods onits. own initiative in the RSA
at lower prices than that of the country of origin, and-which action has: the potential to harm the local
industries in the: RSA.

1.12 Force majeure’ means an event beyond the control of the supplier, not involving the supplier's fault
or negligence, and not foreseeable, Such events may include, but are not restricted to, acts of the
purchaser in its sovereign capacity, wars or revolunons fires, floods, epidemics, quarantine restrictions
and freight embargoes.

1.13 ‘Fraudulent practice’ means a misrepresentation offacts in purchase order 1o influence a procurement
process or the execution of a contract to the detriment of any bidder, and includes collusive practice
among, bidders (prior to ‘or after bid submission) designed to establish bid prices at artificial, non-
competitive levels.and to deprive the bidder of the benefits of free.and open competition:.

1.14 'GCC’ means the General Conditions of Contract.

1.15 ‘Goods' means all of the equipment, machinery, andfor other materials that the supplier is required to
supply to the purchaser under the contract.

1.16 ‘Imported.content’ means that portion of the-bidding price represented by the cost of components,
parts -‘or materials which have beén or are still to be imported (whethier by the supplier or his sub
suppliers) and which costs are inclusive of the costs abroad, plus freight and other direct importation’
costs such as landing costs, dock dues, import duty, sales duty or other similar tax or duty at the South
African place of- entry as well as transportation and handling charges to the factory in-the Republic
where the supplies covered by the bid will be manufactured.

1.17 ‘Lacal eontent’ means that, portlon of the bidding price which is.not included in the impoerted content,
prowded that local manufacture does take place;

'1:.1'8'*Manu_facture_’ means the production of products in'a factory using labour, materials, components and
machinery, and includes other, related value-adding activities.

1.18 'Purchase order’ means an official written purchase order issued for the supbply of goods or works ar
the rendering of a service..

1.20 ‘Project site’, where applicable, means:the place indicated in bidding documents.

1.21 ‘Purchaser means the organisation purchasing the goads.-

1.22 ‘Republic' means the Republic of Sputh Africa.

1.23 ‘'SCC’' means the Special Conditions of Contract.

1.24 ‘Goods and/or services’ means those functional goocds and/or services ancﬂlary te the supply of the
goods, stch as transportatlon and. any other incidental goods andfor services, such as instatiation,
corrimissioning, provision of techrical assistance, training, catering, gardening, security, mairitenance, _
and other such obligations of the supplier covered under-the contract.

1:25 ‘Written' or ‘in writing’ meéans handritten inink ar any form of electronic er mechanical writing.

2. Application
2.1 These general conditions are applicable fo all bids, contracts and purchase orders, including bids for-

functional and professional goods and/or seérvices, sales, hiring, letting and the granting or acquiring
-of rights, but excluding immovabie praperty, unless otherwise indicated in the blddlng__ documents.
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2.2 Where applicable, special conditions of contract are also'laid down to cover specific supplies, goods
and/or services or works.

2.3 Where such special conditions of contract are in conflict with these general conditions, the special
conditions shall apply.

3. General

3.1 Unless othenwise indicated in the bidding documents, theé purchaser shall hot be liable for any expense
incurred- in the preparation: and submission of a bid. Where applicable, a non-refundable fee for
documents may be charged.

3.2 With certain exceptions, invitations to bid are only published in the Government Tender Bulletin. The
Government Tender Bulletin may be obtained directly from the Government Printer, Private Bag X85,
Pretoria 0001, or-accessed electronically from www.treastry.qov.za.

4. Standards

41 The goods supglied shali conform to. the: standards mentioned in the bidding documents and
specifications.

5. Use of contract docuirients and information; inspection.

5.1 The supplier shafl not, without the purchasers prior written consent, disclose the coniract, or any
provision thereof, or any spemfcatlon plan, drawing, pattern, sample, of information furnished by or
on biehalf of the purchaser in connection therewith, to any person other than a person employed by
the supplier in the performance of the contract. D:sclosure to any such employed person shall be made
in confidence and shall extend only so far as may be necessary for the purposes of such performance.

5.2 The supplier shall not, without the purchaser’s prior written consent, make use of any document or
information menticned in GCC clause 5.1, except for purpases of performing the contract.

5.3. Any document, other.than the contract itself, mentioned in GCC clause: 5.1 shall remain the property
of the purchaser and shall be returned (all copies) fo tHe purchaser on completion of the supplier's
performance underthe eontract if s¢ required by the purchaser

5.4 The supplier shall perniit the purchaser fo inspect.the supplier's records relating to the performance of
the supplier and to have them audited by auditors appointed by the purchaser; if 'so required by the
purchaser.

6. Patent rights

6.1 The supplier shall indemnify the purchaser against all third-party claims of infringement of patent,.
trademark, or industrial design rights arising from the use of the goods or any part thereof by the
purchaser.

7. Performance Security

71 Within 30. (thirty) days of receipt of the natification of contract award, the successful bidder shal furnish
to the purchaser the performance secunty of the- amount specified in the SCC.

7.2 The proceeds of the performance security shail be payable to the purchaser as compensation for any
foss resulting from the supplier’s failure to complete his ebligations under the confract.

7.2 The performance security shalf be denominated in the currency of the contract or in a freely
convertible currency acceptable to the purchaser, and shall be in one of the following forms:

@) a bank guarantée or an irrevocable letter of credit issued by a reputable bank located in the
purchaser's country or abroad, acceptable to the purchaser, in the form- provided in the bidding
documents or another farm acceptable to the purchaser; or .

b} a cashier's or certified cheque.

7.4 The performance security will be discharged by the purchaser and retumed to. the supplier ot later
than 30 (thirty) days following the date of complétion of the supplier's performance obligations urider
the contract, including any warraniy obligations, unless otherwise spégified in the SCC,
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8. Inspections, tests and analyses

8.1
8.2

8.3

8.4

All pre-bidding testing will be for the account of the bidder.

Ifit is a bid condition that supplies to be produced. or godds and/or sérvices to-be rendered ghould af
any stage during production or execution or on completion be subject to inspection, the premises of
the bidder-or supplier shall be open, at all reasonable hours, for inspection by a representative of the
Depariment or an organisation acting on behalf of the Department.

If there are no inspection requirements indicated in the bidding documents and no mention of such is

‘made in-the contract, but during the contract period it is. decided that inspections shall be carried out,

the purchaser shall itself make the necessary arrangements, includifig payment arrangements. with

the testing authority concerned.

If the inspections, tests and analyses referred to.in clauses 8.2 and 83 show the s_upplies.to.be_ in
accordance with the coniract requirements, the cost of the inspections, tests and analyses shall be
defrayed by the purchasér.

8.5 Where.the supplies- of goods and/or services referred to in clauses 8.2 and:8.3 do not comply with the

8.6

87

8.8

contract requ:rements itrespective of whether such supp!tes or goods andfor services are accepted
or not, the cost in connection: with these inspections, tests or analyses shall be defrayed by the

supplier.

Supplies and goods ‘and/or $ervices which are referred to in clauses 8.2 and 8.3 and which do not
comply with the contract requirements may be rejected.

Any confract supplies may on or after delivery be inspecied, fested or analysed and may be rejected
if found not to comply with the requirements of the contract. Such rejected supplies: shall be held at
the cost and risk of the supplier, who shall, wheri called upan, remove them immediately at his own
cost and forthwith substitute them with supplies which do comply with the requiréments of the conitract.

Fatling such removal, the rejected supplies shall be returned at the suppliers. cost and risk. Should the

supplier fail to provide the substitute supplies forthwith, the purchaser may, without giving the supplzer
further opportunity to substitute the rejected supplies, purchase such supplies as may be necessary
at the expense of the supplier.

The provisions of clauses 8.4 to 8.7 shall not prejudice the- rlght of the purchaser fo cancelthe contract
on account of a breach of the conditions thereof, or to act in terms of Clause 23 of the GCC:

9. Packing

9.1

9.2

The supplier shall. provide such packing of the goods as is required to prevent their damage-or
deterioration during transit to their final destination, as indicated in the contract. The packing shall be
sufficient. to_ withstand, without limitation, rough- handling during transit and exposure to exireme
temperatures, salt-and precipitation during transit, and open storage. Packing, case size and weights.
shall take into consideration, where appropriate; the remoteness of the goods’ final destination and
the absénce of heavy handltng facilities at all poirits in transit.

The packing, marking, and documentation within and outside the packages shall comply strictly with:
suich special requirements as shall be expresaly provided for in the confract, including - additional
requirements, if any, specified in the SCC, and in any subsequent instructions purchase ordered by
the purchaser.

10. Delivery and documents

10.1 Belivery of the goods.shall be made by the suppliér in accordance withi the térms specified in the

contract: The details of shipping and/or other documents to be furnished by the supplier are specified
in-the SCC.

10.2 Dotuments to be submiited by the supplier-are specﬁed in the SCC.

11 Insurance

11.1 The goods supplied.under the-contract shall be fully insured, in a freely convettible currency, against

loss or damage incidental to manufacture or acquisition, transportation, storage and dslivery in the
manner specified in the SCC.
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12. Transportation

12,1 Should a price other than an all-inclusive defivered price be Tequired, this shall be specified in the
SCC.

13. Incidentdl Goods ahdfor services

13.1 The supplier may be required to prowde any or all of the following goods arid/or sietvices, including
additionzl goods and/or services (if any) specified in the SCC:

(a) performance or supervision of on-site assembly, and/or commissioning of the supplied goods;

(b) furnishing of-tools required for the ‘assembly and/or maintenanice of the supplied goads;

(c) furnishing of a detailed operations and maintenance manual for each appropriate unit of the
supplied goods:

(d) performance or supervision-or maintenance and/or repair of the supplied goods, for.a period of
time agreed by the parties, provided that this service shall not relieve the supplier of any warranty
obligations under this contract; and

(e) training of the purchaset’s personnel, at the supplier's plant and/cr an-site, in assembly, start-up,
operation, maintenatice, and/or repair of the supplied goods:

13.2 Prices charged by the supplier for incidenta! goods and/or services, if not included in the contract price
for the goods, shali be. agreed upon'in advance by the parties and shall not exceed the prevailing rates
charged to other parties by the: supplier fot similar goads and/or services.

14, Spare parts

14.1 As specified in the SCC, the. supplier may be required to provide any or all of the following materials,
natifications, and information pertaining to spare parts manufactured or distributed by the suppfier:
(a) such spare parls as the purchaser may elect to purchase from the suppliet, provided that this
election shall not relieve the supplier of any warianty obligations under the contract; and
(b) in the event of termination &f productlon of the spare parts:

() Advance notification to the purchaser of the pending termination, in sufficient time ta permit the
purchaser {o procure needed requirements; and.

(i) following such termination, furnishing at no cost 10" the purchaser, the. blueprints, drawings, and
specifications of the spare parls if requested.

15. Warranty

15.1 The supplier warrants that the goods suppilied under the contract are new, unused, of the most recent
or current models, and that they incorporate- all recent improvements in design and materials unless
provided otherwise in the contract. The supplier further wasranis that-all goods supplied under this
contract:shall have no defect arising from design, materials, or workmanshsp {except when the design
and/or material is required by the purchaser’s specifications), or from any act or omission of the
supplier, that may develop under normal use ¢f the supplied. goods in the conditions. prevaliing in the
country of f nal destination,

15.2 This warranty shall remain valid for 12 (twelve) nionths after the goods, orany portlon thereof, as the
case may be, have been delivered to and accepted at the final destination indicated in the contract, or
for 18 {eighteen) meonths after the date of shipment from the port or place of loading in the source
cauntry, whichever period concludes earlier; unless specified otherwise in the SCC.,

15.3 The purchaser shall riotify the supplier promptly, in writing, of any claims arising under this warranty.

15.4 Upon receipt of such notice, the -supplier shall, within the period specified in the SCC and with all
reasonable’ speed, répair or replace the. defective goods or parts. thereof, without costs to the
purchaser:

15.5 If the supplier, having been notified, fails to remedy the: defect(s) within the pericd specified in the
SCC, the purchaser may proceed to take sitch remedial action as may be necessary, at the supplier's.
risk and expense and without prejudice to any othér fights which the purchaser may have against the
supplier under the cantract,

16. Payment




16.1 The method and conditions of payment to be made to the supplier under this contract shall be specified.
in the SCC.

16.2 The supplier shail furnish the purchaser with an invoice accompanied by a copy of the delivery note
and upon fulfilment of any other obligations stiputated in the contract.

16.3 Payments: shall be made promptly by the purchaser, bit in no case later than 30 (thirty) days after

submission of an invoice or claim.- by the supplier.
16.4 Payment will be made in-Rand unless otherwise stipulated ini the SCC,
17. Prices

17.1 Pfi;:es charged by the supplier for goeds delivered and goods and/or services perfarmed under the.
contract shall not vary from the prices tendered by the supplier in fiis bid, with the exception of ahy
price adjustments-autharized:in the SCC or in the purchaser's request for bid validily extension, as the
case may be,

18. Confract Amendments

18.1 No variation in or modification of the terms of the contract shall be made except by written amendment
sighed by the paities concerned.

19. Assignment

19.1 'The_sup‘p"li'er shall not assign, in whole or in part,.its obligations to perform under the contract, except
with the purchaser's prior written consent,

20. Subcontracts

20.1 The supplier shalt notify the purchaser in writing of all subcontracts awarded under this contract if not
already specified in the bid. Such notification, in the original bid or later, shalf not relieve the supplier
from &ny liability or obligation under the contract.

21, De!a_ys inthe supplier's performance

21.1 Delivery of the goods and performance of goods and/or seérvices shall be- made by the: supplier in
accordance with the time schedule prescribed by the purchaser.in the contract,

21.2 If at any @me during the performance of the contract, the supplier or its' sub supplier(s) should
encounter canditions impeding timely delivery of the:goods and perforinance of goods andfor services,.
the supplier shall promptly _ _
notify the purchaser in writing.of the fact of the delay, ifs fikely duration and its causa(s). As soon as
practicable after receipt of the supplier’s notice, the purchaser shall evaluate the situation and may at
his. or her discretion extend the supplier's fime for performance, with or without the impaosition of
penalties, in which case the extension shait be ratified by the parties by amendment of contract.

21.3 No provision in & contract shall be deemed to prohibit the obtaining of supplies or goods and/or
services from'a national department, provincial department, or a tocal atithority.

21.4 The right is reserved to procure, outside of the contract, small quantities of supplies; or to-have minor
essential goods-and/or services executed if an emergeney arises, or the supplier's point of supply is
not situated at. or near the place where the supplies aré required, or the supplier's goods andfor
services are not readily available,

21.5 Except as provided under GCC Clause 25, a delay by the supplier in the performance of its delivery
obligations shall render the suppfier liable to the imposition of penalties, pursuant to GCC Clause 22,
unless an extension of time is agreed upon pursuant to GCC-Clause 21.2 without the application of
penalties.

21.6 Upoen any delay beyond the delivery period in the case of a supplies contract, the purchaser shall,
withiout cancelling the contract, be entitled to purchase suppfies of a similar quality and up tothe same
quantity in substitution of the gaods not supplied in confarmity with the contract and to return any
goods delivered later at the supplier's expense and risk, or to cancel the contract and buy such goods
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as may be required to complete the contract and, without prejudice to his other rights, be entitled to
-claim damages from the supplier. '

22. Penalties

22.1 Subject to GCC Clause 25, if the supplier fails to deliver any or all of the goods or to perform the goods

and/or services within the period(s) specified in the contract, the purchaser shall, without prejudice to
its other remedies under the contract, deduct from the contract price, as a penalty, a sum. calculated
on the delivered price of the delayed goods or unperformed goods andior services, using the current
prime interest rate, calculated for each day of the delay until actual delivery or performance, The
purchaser may also consider termination of the contract pursuant o GCC Clauge 23,

23. Termination for default

23.1 The purchaser, without prejudice to any other remedy for breach of contract, by written natice of default
sent fo the supplier, may terminate this contract.in whole or in part;

{a)y if the suppiier fails to deliver any or all of the goods within the period(s} specified-in‘the contract,
or within any extension thereof granted by the purchaser pursuant to GCC Clause 21.2;

(b) if the supplier fails to perform-any dther obligation (s} under the contract; or _ _

(c) ifthe supplier, in the judgment of the purchaser, has engaged in corrupt of fraudulent pracfices in

- competing for or in executing the contract,

23.2 In the event the purchaser terminates the contract in whols or in part, the purchaser may procure,
upon such terms and in such manner as it deems appropriate, goods, works or goods and/for services

similar to those undelivered, and the supplier shall be liable to the.purchaser for any excess costs fqr

such similar goods, works or goods and/or services. However, the supplier shall continue performance
of the contract to the extent not terminated. '

23.3 Where the purchaser terminates the contract in whole orin part, the purchaser may decide to impose
a restriction penalty on the supplier by prohibiting such supplier from doing business with the puhiic
sector for a period not exceeding 10 years. '

23.4 i a purchaser intends imposing z restriction on a supplier or any persen associated with the supplier,
the supplier will be allowed a time period of not more‘than 14 (fourteen) days to provide reasans why
the envisaged restriction should not be- imposed. Should the supplier fail to respond within the
stipulated 14 (fourteen). days the purchaser may regard the intended penalty as not objected against
and may impose it an the supplier. '

23.5 Any restriction imposed on any person by the Accounting Officer/Authority will, at the discretion of the
Accounting Officer/Authority, also be applicable to-any other enterprise or any partner, manager,
director or-other person who wholly or partly exercises or-xercised or may exercise control over the
enterprise. of the first-mentioned person, and with which enterprise or person the first-mentioned

person is or was, in the opinion of the Accounting Officer/Authority, actively assotiated.

23.6 If a restriction is imposed, the purchaser must, within 5 (five) working days of such imposition, furnish
the National Treasury with the following information; N
{i) the name and address of the supplier and/or person restricted by the. purchaser;
(i) the date of commencement of the restriction:
{iii) - the period of restriction; and
(iv) the reasons for the restriction.
These details will be lbaded in the National Treasury's central database of suppliers. or parsons
prohibited from doing business with the:public sector.

23.7 Ifacourt of law convicts a person of an offence as contempiated.in sections 12 or 13 &f the Pfeventiori
and Combating of Corrupt Activities Act, Act12 -0f 2004, the court may also rule that such person's
name be endorsed on the Register for Tender Defaulters. When a person’s name has been endorsed
‘on the Register, the person wilt be prohibited from doing business with the public sector for a period

--of not less’ than five years and not more than 10.years. The Natignal Treasury is empowered to
determine the periad of réstriction; and each case will be dealt with on its own merits. According to
section 32 of the Act the Register must bé open o the public. The Register cam be perused on the
National Treasury website.

24. Anti-dumping and countervailing duties and rights
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24.1 When, after the date of bid, provisional payments are required, or anti-dumping or countetvailing duties
-are imposed, or the amount of a provisional payment -or anti- dumplng or countervailing right is
increased in respect of. any dumped or subsidised import, the State is not fiable for any amount.so
required or |mposed or for the amount of any such increase: When, after the said date, such a
‘provisional payment is no longer required or any such anti- dumping or countervailing right is-abolished,
or where the amount-of such provisional payment or any such right is reduced, any such favourable
difference shall, on demand, be paid forthwith by the supplier to the State, or the State may deduct
such amounts from moneys (if any) which may otherwise be due to the supplier in regard to supplies
or goods and/or services which he or she delivered or rendeted, or is-to deliver or render in terms of
the contract or any other contract or-any other amount which may be due to him or her,

25. Force majeure

25.1-Notwithstanding the provisicns of GCC-Clauses 22 and 23, the supplier shall not be liable for forfeiture
of its perfermance security, damages, or termination for default if, and to the extent that, his delay in
performance or other failure to perform. his obligations under the contract is the resuft of an event of
force majeurs.

25.2 If a force majeure. situation arises, the supplier shall notify the purchaser promptly, in writing, of such
condition and the cause thereof.-Unless otherwise directed by the purchaser in ‘writing, the supplier
ghall cantinué to pérform its obligations under the contract as far as is reasonably practical; and shall
seek all reasonable alternative means for perforrance not prevented by the force majgure event,

26. Termination for insolvency

26.1 The: purchaser may at any time terminate the contract by givifig written hotice to the supplier if the.
supplier becomes bankrupt or otherwise insolvent. In this event, termination will be without
compensation to the supplier, provided that such termination will not prejudice or affect any right of
action or remedy which has accrued or will accrue thereafter to the purchaser.

27. Settlement of Disputes

271 if any.dispute or difference of any kind whatsoever arises between the purchaser and the supplier in
connection with or arising out of the conftract, the parties shall make every efjort to resolve such dispute
or-difference amicably, by mutuat consultation.

27.2 If, after 30 (thirty) days, the parties have failed to. resolve their dispute. or difference by such mutual
consultation, then either the purchaser or the supplier may give notice to the other party of his intention
to commence with mediation. No mediatian in respect of this matter may-be commenced. unless such’
notice s given i the other party.

27.3 Should it not be possible to settle a dispute by means of medlatlon it may be setiled in a South African
court of law.

27.4 Mediation proceedings shal be conducted'in accordance with the rules of procedure specified in the.
SCC.

27.5 Notwithstanding any reference to mediation andfor cousrt- proceedings. herein,
(ay the parties shall continue to perform their respective obligations under the contract unless. they-
otherwise agree; and
(b) the purchaser shall pay the supplier any monies due to the supplier.

28. Limitation of Liability

28.1 Except in cases of criminal negligence or wilful misconduct, and in the case of infringetnent purstiant
to
Clause §:

(a) the supplier.shall not be: liable to the purchaser, whether in contract, tart, or otherwise, for any
indirect or consequential loss or damage, loss of use, loss of production, or loss of profits or
interest costs, provided that this exclusion shall not apply to any obligation of the supplier 1o pay
_penalties and/or damagas to the-purctiaser; and

{b) the aggregate fiability of the ‘supplier to the purchaser whether under. the contract, in tort or
othierwise, shall not exceed the total contract: price, prowded that this hm:tatlon shall not apply to
ihe cost of repalrlng or replacing defective equipment.
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29, Governing language

29.1 The contract shall be written in English. Al .correspondence and other documents pertaining o the
contract that is exchanged by the parties shall also be writters in English.

30. Applicable Law

301 The contract shall be interpreted in-accordance with ‘South African laws, unless gtherwise specifi edin
the SCC.

31. Notices

31.1 Every written acceptance of a bid shall be posted to the supplier concerned by registered or-certified
mail, and any other noticeto him shall be posted by ordinary mail, {o the address furnished in his bid
or to the address notified later by him in writing; and such posting shall be deemed to be proper service
of such nofice.

31.2 The time mentioned in the-cantract documents for performing any act after such aforesaid notice has
been given, shall be reckoned from the date of posting of such nofice:

32, Taxes and Dutfies

32.1 A foreign supplier shall be entirely responsible for all taxes, stamp duties, licence fees, and 'oth_er such
levies imposed cutside the purchaser's country.

32.2 A local supplier shall be enfirely responsible for all taxes, duties, licence fees, etc., incufred until
delivery of the contracted goods to the purchaser;

32.3 No contract shall be concluded with any bidder whose tax matters are not in purchase order. Prior to
the award of a bid the Department' must be in possession of a tax clearance cerlificate submitted by
the bidder. This certificate must be an original issued by the South African Revenue Goods and/or
services.

33. National Industrial Participation (NIP) Programme

331 The NIP Programme: administered by the Department of Trade and industry shall be- appllcable to all
contracts that are subject to the NIP. obligation.

‘34 Prohibition of Restrictive practices

34.1 In tefms of section 4 (1) {b) {ii) of the Competition Act, Act 82 of 1998, as amended, an agreement
between or concerted practice by firms, or a decision by an association of firms, is prohibited if it is
between partias in a horizontal reiatlonshlp and if a bidder(s) is/are cra SUppIIer(s) was/were involved.
in collusive hidding {or bid rigging).

34.2 If a bidder(s) or supplier(s), based on reasonable grounds or evidence cbtained by the purchaser,
hasfave engaged in the restrictive practice referred to above, the purchaser may refer the niatter to
the Competltlon Commission for investigation and passible imposition of administrative penalties as
contemplated in-the Competition Act, Act 89 of 1998.

34.3 |f a-bidder(s} or- supplier{s) has/have been found guilty by the Competition Commission of the
restrictive practice referred to ahove, the purchaser may, in addition and without prejudice to any other
remedy provided for, invalidate the bid(s) for such item(s} offered, and/or terminate the contract in
whole or part, and!or restrict the bidder(s) or supplier{s} from conducting business with the public
sector for a périod not exceeding 10 {ten) years and/or claim damages from the bidder(s) ar supplier(s)
concerned.




SPECIFICATIONS =

1. BAGCKGROUND

The City of Cape Town {"the CCT") is. embarkifg on an extensive program to enhance its ‘electrical energy
security, and increase its independence from Eskom. As part-of this program, the CCT is looking 1o acquire
the goods and/or services of a third party aggregator for.demand respanse {DR) goods and/or. services of up
to 60MW from the residential and commercial sectors. This tender process will seek to appomt a single or
multiple aggregators thatcan provide the City with adequate: demand response when required. The initial focus
will be on the mitigation of the impact of loadshedding, But the requirement can be extended to other periods
when required, such as over typical peak demand periods:

2, SCOPE OF WORK

Thie CCT is thus seeking the appointment of (a) suitably qualified and experienced Demand Response (DR)
aggregator(s) that will support the CCT in its: objective to mitigate the impact of loadshedding over the next
seven years, after commencement of contract. This DR aggregator wili be required to provide expert service
i the procurement and management of participants in the demand response program of the City.

Functional Requirements:

a) Aggregators will be responsible for the-engagemerit, procurement, cantracting and management of market
participants; restricted to City-supplied customérs. The City wilt not be engaged in‘any part of this process.

b} The demand response program under this tender will be limited fo low-voltage customers, primarlly
residential, residential estates and/or small scale commercial customers.

¢) The tender is technology agnostic and the. Clty will not prescribe the technology to be used, nor the
approach followed by the aggregaters. in securing the proposed demand response, The bidder will be-
responsible for all software licensirig costs and disbursements related to the:deployment of the-proposed
technology.

d) The proposed solution must be fully automated and implementable from the City’s. network control centre.,

e) The proposed solution must be able to interface (as referred to in functional requirement ‘7 below) with the
ekisting Advanced Distribution Management System (ADMS) of the City, and be flexible ehough to
interface with planned future systems, i.e, its *future proof” capability must be-cléarly demanstrated.

f) The proposed solution must comply with the communications protocols as specified in the City of Cape
Town Technical Standard for Embedded Generation (EEB 705) as per Annexure A, and specifically [EEE
1815-2012 (DNP 3 ovér Ethernet) or IEC 60870-5-104 profocols for SCADA commuinication with CCT,

g) The proposed soluticn mdst demansirably meet ail cybersecurny requirements-of the City as per EEB 705

. (Annexure A)

h) The winning bidder{s) will not have any overlap with other demand response aggregators used by the City.

If there dre’ more than one successful bidder, these bidders will be required to ensure a suitable
_ geographical split in terms of the loads being procured under-this demand response program.

i) Bidders are to specify the pre-defined load blocks within which the demand response aggregation will be

~implemented, in alignment with the loadshedding blocks used by the CCT. _

jy The resporise time to achieve the verified load reduction upon CCT request or instruction should not

~ exceed 10 minutes. - _ '

k) The proposed technology must enable the management of cold load pickup during restoration: through-
controlled switching functionalify.

The bidder will be expected to'be able to provide the total contracted load curtailment for a minimum of 4 hours
per day, as and when the need arises.

Bidders must include a project proposal detailing the schedule and impiementation plan to be followed
in procuring the proposed demand response customers.on this program

tn addition to the above the bidders will be required to appoi'nt an independent Measurement and
Verification (M&V) specialist that is accredited by a recognised professional body, atits.own cost. CCT
must be satisfied with the competence and independence of the verifier.

The CCT intends to appaint a single- supplier or multiple supplisrs (“the winner(s)") for the allocation of work.
If insufficient responsive bids are received, the CCT reserves the right not to appoint a supptier at all.

The:contract period shall be from date of commencement and not exceeding 84 morniths.
3. TRADE NAMES OR PROPRIETARY PRODUCTS

Bid specifications may not make any reference to any pasticular trade mark, name, patent, design, type,
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specific origin ar producer, unless there is no dther sdfficiently precise or intelligible way of describing the
characteristics of the work; in which case such reference must be accompanied by the words "or equivalent”,

4. EMPLOYMENT OF SECURITY PERSONNEL

All security staff employed.by the supplier on behalf of __t'he CCT or at any CCT property must be'r_egi_stered
with Private Security Industry Regulatory Autharity (PSiRA). Proof of such registration must be made avaitable
to the CCT's agent upon request.

5. FORMS FOR CONTRACT ADMINISTRATION
The supplier shall complete, sign and submit with each invoice, the following:

@) Monthly Project Labour Report (Annex 3).
b). B-BBEE Sub-Contract Expenditure Report (Annex 4).
c) Joint Venture Expenditure Report {Annex 5).

The Monthly Project-. Labour Report must include details of gll labour {including that of sub-suppliers) that are
South African citizens earning less than R350.00 per day, as adjusted from time to time (excluding any
benefits}, who are employed on a temporary or contract basis on this contract in the month in question.

In_addit_ion to the Monthly Praject Labour Report the Supplier shall simultaneously furnish the CCT's Agent
with copies of the employment contracts entered into with such labour, together with certified copies of
identification. documents, proof -of attendance in the farm of attendance register or timesheets as well as.
evidence of payments te-such labour in the form of copies of payslips or payroll runs. If the worker is paid'in
cash or by cheque, this information must be recorded of the envelope and the worker-must acknowledge
receipt of payment by signing for it and proof of such acknowledgement shall be furnished to the CCT's Agent.

The Monthly Project Labour Reports shall be completed and submitted in accordance: witfi the' instructions.
thergin,

The B-BBEE Sub-Contract Expenditure Report is required for monitoring the supplier's compliance with the.
sub-contracting conditionis of the Preférence Schedule.

The Joint Venture Expenditure Report is required for monitoring the joint venture'sfconsortium/parinarship
compliance. with the percentage contributions of the partners as tendered, where the joint
venturefconsortium/partnership has been awarded preference points in réspect of jts consolidated B-BBEE
scorecard. ' '




_PART 5: PRICE SCHEDULE

DR MW Band Description Unit of measure Year 1 (Month 1-12):
Price per unit (excl
VAT)
DMW to 40MW Fixed monthly charge R/A&W per month ‘R139.80
41MW & UP Fixed monthly charge R/KW per month R136.50
* The City may select not to ‘perform-the verification test during any given month. The service provider will

then be paid a fixed monthly charge based on the previous verified load shifting performance (e.g.
deployment of the demand response service by the Gity during the previous month})

Pricing Instructions:
5.1 State the rates and prices in Rand uniess instructed otherwise in the tender conditions.

5.2 Include in the rates, prices; and the tendered total of the prices {if any) all duties, taxes (except Value
Added Tax (VAT} and other levies payable by the successful supplier, such duties, taxes and levies being
those applicable 14 days befare the closing time stated in the General Tender Information.

5.3 All prlces tendered must include all expenses, disbursements and costs {e.g. trafsport, accommodation
ete.) that may be required for the execution of the supplier's obligations in terms of the Contract, and shall
cover the cost of ail generat risks; liabilities and obllgatlons set forth or implied in the Contractas wel! as
overhead charges and profit {in the event that the tender is. successful). All prices: tendered wilt be final
and binding,

54 The successful supplier is required to perform all tasks listed against each item. The supplier must
therefore tender pricesfrates on all items as per the section in the Price Schedule. An item against which
no rate isfare entered, or if anything other than a rate or a nil rate (for example, a zero, a dash or
the word “included” or abbreviations thereof) is entered against an item, it will also be regarded
as a nil rate having been entered against that item, i.e. that there is no charge for that item. The
Supplier may be requested to clarify nil rates, or items regarded as having nil rates; and the
Purchaser may also perform a risk analysis with regard to'the reasonableness of such rates.

55 Provide fixed rates and pnces for the duration-of the contract that are not subject to adjustment exceptas
otherwise provided for in clause 17 of the Condltlons of Contract and as amplified in the Special
Conditions of Contract:

5.8 All rates must be market refated and in line with National Treasury cost containment measures.




TENDER NO: 1505/2022/23

PART 6: OCCUPATIONAL HEALTH AND SAFETY AGREEMENT |

(11) OCCUPATIONAL HEALTH AND SAFETY AGREEMENT

AGREEMENT MADE AND ENTERED INTO BETWEEN THE CITY OF CAPE TOWN (HEREINAFTER CALLE

THE “CCT") AND

I:SLA;):_-EIL'UP.'!;-T.'l'1-’!'.‘.[\'":‘4]'”[.=_I Ww/CC Name)

IN TERMS OF SECTION 37(2) OF THE OCCUPATIONAL HEALTH AND SAFETY ACT, 85 OF 1993 AS
AMENDED.

. _ Ny e v FEprasenting
- _ . - y . @s an amployer
1 its own right, do hereby undenake to ensure. as far as s reasonably practicable that all work will be performed

and all equipment, machinery or plant used in such a manner as (o comply with the provisions of the Occupationa
Heath and Safety Act (OHSA) and the Regulations pr omulgated thereunder,

furthermore confirm that bemiwe are registerad with the Compensation Commussioner and that al regisiration
and assessment monies due to the Compensation Commessioner have been fis ly paid or that "We are insured
with an approved licensed compensation insurer.

COID ACT Registration Number: _

OR Compensation Insurer - Policy N

| undertake 1o appoint, where required suitable competent persons, i wriing in terms of the requirements of
OHSA and the Regulations and to charge lumAhem with the duty of ensuring that the provisions of OHSA and
Regulatons as well as the Council's Special Ct nditions of Contract, Way Leave. Lock-Oul and Work Paerms
Procedures are adhered 1o as far as reasonably practicable

| further undertake to ensure that any subcontractars e nployed by me wil enter into an occupatienal health and
safety agreement separately, and that such subcontractors con ply with the condtions set

therweby declare thal | have read and u 1oerstand the Occupabional Health and Safety Specifications contaned in
fhis tendar and undertake 1o comply therewith at all tmes.

'hereby also undertake to comply with the Occupational Health and Sately Speclicaton and Plan submitted and
approved in terms thereol

A - -y
onthe, @ ¥ - day of DELWWoen, 94 222

i{ary

an the q“’ day of }L‘-l 20 2 7

far and on behalf of
City of Cape Town
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PART 7: SUPPORTING SCHEDULES

| Schedule 8: Contract Price Adjustment and/or Rate of Exchange Variation

8.1
8.2
8.3
8.4
8.5

8.6

8.7

8.8

8.9

8.10
8.11

8.12

8.11

The Contract Price Adjustment mechanism and/or provisions relating to Rate of Exchange Variation,
contained in this schedule is compulsory and binding on all suppliers.

Failure to complete this schedule or any part thereof may result in the tender offer being declared non-
responsive.

Suppliers are not permitted to amend, vary, alter or delete this schedule or any part thereof unless
otherwise stated in this schedule, failing which the tender offer shall be declared non-responsive.
Suppliers are not permitted to offer firm prices except as provided for in the Price Schedule, and if the
supplier offers firm prices in contravention of this clause the tender offer shall be declared non-responsive.
Any claim for an increase in the Contract price shall be submitted in writing to the:

Director Supply Chain Management, City of Cape Town,

P O Box 655 Cape Town, 8000 or by email to: CPA.Reguest@capetown.gov.za and
Shane.Prins2@capetown.gov.za two (2) months prior to the month upon which the price adjustment
would become effective.

The CCT reserves the right to withhold payment of any claim for contract price adjustment while only
provisional figures are available and until the final (revised) figures are issued by the relevant authority.
When submitting a claim for contract price adjustment a supplier shall indicate the actual amount claimed
for each item. A mere notification of a claim for contract price adjustment without stating the new price
claimed for each item shall, for the purpose of this clause, not be regarded as a valid claim.

The CCT reserves the right to request the supplier to submit auditor's certificates or such other
documentary proof as it may require in purchase order to verify a claim for contract price adjustment.
Should the supplier fail to submit such auditor's certificates or other documentary proof to the CCT within
a period of 30 (thirty) days from the date of the request, it shall be presumed that the supplier has
abandoned his claim.

The effective date of any price increases granted will be the date on which the

abovementioned documentation/claim is submitted or, by agreement between the

Supplier and the City, a subsequent date on which the price increase will be

effective.

In instances where the Supplier's price claimed is less than entitled, the lesser  price will be accepted.
The CCT reserves the right to apply the indices available at the date of the claim

submitted by the Supplier.

Process that will be followed:

» Supplier submits all the documentation indicated above prior to the effective date of the variation.

» The City will consider the variation and based on the documentary evidence, the City may approve
the variation.

> Letters authorising the price variation will be communicated to the supplier indicating the effective
date

> All purchase orders from the effective date will be generated at the approved contract price.
Purchase Orders placed prior to the effective date will not be varied.
Price Adjustment Mechanism:

8.11.1 The Contract Price as per GCC shall remain Firm for the first 12 months from date of
commencement of the contract and no claims for contract price adjustment will be considered for the first
12 months' subject to the provisions in the price schedule.

8.11.2 Subject to 8.11.1. Above, Contract Price Adjustment will be applicable as from commencement
of the 13 month. Suppliers shall be entitled to claim contract price adjustment as follows:

8.11.3 10% of the tendered rate will remain fixed for the duration of the contract.

8.11.4 90% of the year on year rate will be subject to adjustment annually based on the average
percentage of 12 months as published by STATSSA: Consumer Price Index (P0141-Table B2 - CPI
headline year-on-year rates) as follows:

From start of 13'" month to the end of the 24" month: Subject to contract price adjustment in
accordance with the Consumer Price Index (P0141-Table B2 — CPI headline year-on-year rates).
Base month for the price adjustment shall be three (3) calendar months prior to the date of
commencement. The end month shall be three (3) calendar months prior to the 12" month.
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. TENDER NO: 1508/2022/23
From start of 25" month to end of the 36month: Subject to tie contract price adjustment in.accordance
with the Consumer Price Index (P0141—Table B2 — CPI headfine year-on-year rates). Base month
for the price adjustment shall be three (3) calendar months prior {o.the 13t month. The end meonth shall
e three (3) calendar months. prior to 24% month,

From start of 37" month to end 48 month: Subject to the contract price adjustment in accardance-with
the Consumer Price Index (P9141-Table B2 -~ CPl headline year-on-year rates). Base month for the
price adjustment shall be thres (3) calendar months prior to thie 25" month. The end month shall be three
(3) calendar months prior o 36" month. '

Erom start of 49" month to end 60 month; Subject o the contract price adjustment in accordance with
the Consumer Price Index {(PG141~Tahle B2 — CPI headline year-on-year rates). Base month for the
price adjustment shall be three (3).calendar months prior to the 37* month. The end month shall be three.
{3) calendar mriths prior to 48" month.

From start of 61st month to end 72 month: Subject to the contract price adjustment in accordance with
the Gonsumer Price Index {P0141-Table B2 - CPI headline year-on-year rates). Bage month for the
price adjustment shall bg three (3) calendar months prior to the 49 month. The end month shall be three:

(3) caiendar months prior to 60 manth.

From start of 73" month to end 84 month: Subject to the contract price adjustment in accordance with
the Consumer Price Index (P0141-Table B2 - CPI headline year-on-year rates). Base month for the
price adjusiment shall be three (3) calendar moriths prior to the 61¢ monith. The end rhonth shall be three
{3) calendar months prior o 727 month.

The average CPI will be calculated, the base month to the end month. (both included) divided by the
number of months.

Example:
The claim will be based on the average between the “base month” and the “end-month” e.g.: 7+6+9+6 =
28 (28/4) = 7 therefore the claim wil be 7%.

36
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- INSURANCE BROKER'S WARRANTY =~

Letterhead of supplier's Insirance Broker

looo

Date

CITY OF CAFE TOWN
City Manager

Civic Centre

12 Hertzog Boulevard
Cape Town

8000

Dear Sir

TENDER. NQ,: 1505/2022/23

TENDER DESCRIPTION: DEMAND RESPONSE AGGREGATOR GOODS AND/OR SERVICES OF UP TO-6DMW FOR.
THE CITY OF GAPE TOWN

NAME OF SUPPLIER:

|, the undersigned, do hereby confirm and warrant that all the insurances required in terns-of the abovementioned contract
have been issued and/or in the case of blanket/umbrella policies, have been -endorsed to reflect the interests of the CITY OF
CAPE TOWN with Tegard to the abovementichied contract, ahd that all the insurances-and endorsements, etc,, are all in
accordance with the requirements of the contract.

 furthermore cunfirm_ that ali premiums in the above regard have been paid.

Yours faithfully

Signed:

For; (Supplier's Ihsurance Broker)
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(14.1) MONTHLY PROJECT LABOUR REPORT (EXAMPLE) |

ANNEX 1 CITY OF CAPE TOWN

MONTHLY PROJECT LABOUR REPORT @ ISIXEKD SASEKAPA
Instr for completing and submitting forms ol e
General
1 The Monthly Project Labour Repors must be completed in full, using 1yped. proper case ] A new baneficiary is one in respect of wrich a new empigyment contract Is signed in the
characters; y. should a not be avalabie, hangwritien in black k. cumrent month. A certied ID copy must accompany s |abour repor on submission,
2 Incomplete / incorect / ilegiie forms will not be accepted. 10 Was the beneficiary scurced from the City's job: seeher database”
3 Any conmitions relatng to targeted labour stpulated in the Contract (in the case of contracted 11 The contract end date as stated in the beneficiany’s employment contract
out sefvices or works} shail apply to the completion and submission of theze forms, 12 Where 3 beneficiary has not worked in a particutar monih, the beneficiany’s name shall not be
4 This document is avallable in Microsoft Excel format upon request from the City's EPWP reflected on this form at ad for the montn in question.
office, tel 021 400 9408, emad EPWPLR@capetown.gov Za 13 Trainng will be recorded separately from nomal working days and together shali nol
Prolect Details exceed Ihe maximum of 23 days per montn
5 It afield is not appicable insert the letters: NA 14 ‘Workers @aming more than the maximum daily rate (curently R450 excluding any bensfits)
6 Only the Project humber supplied by the Comorate EPWP Office must be nserted, ehall not be reflected on this form at all.
The Project Number can be obtained from the Coordinater or Project Manager of from the Submission of Forms
e-mail address m point 4 above, 1% Sigred hardeopy forms must be scanned and submited to the City's project manager in
7 Gn cempletion of the contract or works project the anbcipated end cate must be updated 10 electronic { pat) format, together with the completed form » Microsoft Excel format,
reflect the actual end date 16 Scanned copies of al app & supporting must be submitted along with
i i rk inf tion eacn monthly project labour report. Copies of employment contracts and iD documents are
g Care must be taken to ensure that beneficiary details cormespond accurately with the only required in respect of new beneficanes,
beneficiary's 1D document. 17 If a computer is not avarable hargcopy forms and supporting documentation will be accepted.
PROJECT DETAILS
HNumbers In cels below e.g (5) refer to the relevant instruction adove for completing and submitting forms
CONTRACT OR WORKS L
PROJECT NAME: {6} PROJECT NUMBER: {6)
DIRECTORATE: DEPARTMENT;
CONTRACTOR OR CONTRACTOR OR VENOOR
VENDOR NAME: |E-MAIL ADDRESS:
[CONTRACTOR OR VENDOR CONTRACTORORVENDOR | cec | | | | [T T T T T T 17
CONTACT PERSON: TEL NUMBER: wor | | 1 [ T [ [ | | | |
PROJECT LABOUR REFPORT CURRENT MONTH (mark with "X")
JAN | FEB | MAR | APR | may _]I un [ s T aus I SEP I ocT l' nov | DEc Jvear | A . |

ACTUAL sIrAR.v aA‘EE (yyyyimmidd) | ANTICIPATED / ACTUAL END DATE tyyyimmidds (7}
| | | | | | | | | | |

TOTAL PROJECT EXPENDITURE / VALUE OF WORK DONE TO-DATE INCLUDING ALL COSTS. BUT EXCLUDING VAT)

R_I I | ] ] | | | | | | ] | |
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ANNEX 1 (continued) MONTHLY PROJECT LABOUR REPORT

CITY OF CAPL TOWHN
ISIEERD SASCRAPA
BENEFICIARY DETAILS AND WORK INFORMATION BIADFRARFTAR
CONTRACT OR WORKS] Year [ Month | Shast ]
PROJECT umaea;] [ | I | of I ]
(H) [ [ET) {9 (10) | T (12) 113) 114)
|
Now < 2 v ob saeker No, days worked e .
M Fust name Sumname 0 msnber Bonehiciary | R o databane | - . Wis 1 o Teanwig doys | ® "[ : i
(v PR v v DOMMYY| | (DOMMYY tramng) Sy ea
:
L] — 4
7 S— S—
8 H
E] B ] S
10 = |
11 — e — __ R
12
4
5
6
!
]
g
20
1] 0 R
|
Declared by Contractor or| Hame 8
- ignature
Vender to be true and correct:
Date |
Received by Employer's Agent Hams .
Representative; '
Date
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{14.2) BBBEE SUB-CONTRACT EXPENDITURE REPORT (PRO FORMA)
TENDER NO. AND
DESCRIPTION:
SUPPLIER:
B-BBEE SU B-CONTRACT EXPENDITURE REPORT
. Rand Value of the contract (as defined
in _ - o e
Schedule 4: Prefefence Schedule) R B-BBEE Status:Leve! of Prime Supplief
LP%
‘Name of Sub-supplier B-BBEE Status Total value of Value.of Sub- Value of Sub--
{list all} Level of Sub-contract. | contractwark coritract work to
' supplier! {excl. VAT to date Sub-suppliers-with a
' ' {excl. VAT)! lower B-BBEE
-Status Level than
supplier
Sub-supplier A R R R
Sub-supplier B ' R R R
Sub-supplier ¢ R R R

'Bocumentary  evidence to be' .
provided Total. | R

Expressed as.
a percentage S
of P*

Signafures

Declared by

supplier to be

trie and _
carrect: _ Date:

‘Verified by
CCT Project
Manager:
Date:
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TENDER

T VENTURE (JV)] CONSO

TENDER NO. AND
DESCRIPTION::

SUPPLIER:

PARTNERSHIP/ JOINT VENTURE (JV)/ CONSORTIUM EXPENDITURE REPORT

Rand value of the contract {as defined

‘B-BBEE Status Level of Partnership/

a1

in _ R TR .
Schiedule 4: Preference Schedulg) (P Joint Venture (JV)/ Consortium
Name of partners to B-BBEE Percentage Total value of Value of ‘Value of partner’s
the Partnership/ JV / Status contribution of partner's partner's contribution ds a
Consottium (list all) Level of eachpartner as | contiibution contribution | ‘percentage of the
each per the {excl. VAT)! to date work executed o
partner at Partnershipi JV/ {excl. VATY date
contract Consortivm B=A%x P '
award Agreement! c D = CIP*x100
A
Partner A % R %
Pariner B % R %
Partner-C % R % i
“"Documentary evidence te be provided
Signatures
Declared by
-supplier to be
true and
correct:. Date:
‘Verified by
CCT Project
Manager: Date:






